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being out of the war, Great Britain is the one great democracy excluded. It is 
excluded because in Lord Bryce's judgment "no citizen of Britain, and certainly no 
citizen who has himself taken part in politics as a member, during forty years, of 
legislatures and cabinets, can expect to be credited with impartiality, however 
earnestly he may strive to be impartial." On the whole it is regrettable that this 
was his judgment. He would certainly have been credited with impartiality by 
all whose opinion is entitled to consideration. The great probability is that his 
description of British government and politics would have suffered, if at all, from 
a leaning backward in the matter of partiality. Great Britain should be here if only 
for completeness. Modern Democracies needs her — may, in a sort,- lay just claim to 
her. Moreover Lord Bryce has so ably analyzed the governments and politics of 
other countries, and especially of the United States, that what he had to say of 
England would be peculiarly interesting and instructive. " His splendid life work 
is almost unfinished without it. 

There are final chapters, constituting nearly one-fourth of the entire work, on 
a number of general topics. Some of these are comparative studies based upon 
the specific and detailed studies that precede. Others deal with phenomena that 
bear upon the operation of democratic institutions in general. Still others con- 
tain the solid reflections of a ripe, experienced, and scholarly mind upon the 
present and future of democratic institutions. It is these latter chapters that hold 
the largest interest, if not the largest instruction, for the generation for whom Lord 
Bryce feared that he was not writing. Yet all that he has written they can. 
read and ponder with profit. 

Howard Lee McBain 

Columbia University 



A Treatise on the Law op Marriage, Divorce, Separation and Domestic 
Relations. By James Schouler. Sixth Edition. Edited by Arthur W. Blake- 
more. Albany: Matthew Bender & Co. 3 vols., pp. xxx, 3038. 

These volumes are an enlargement of Professor James Schouler's Httsband 
and Wife (1882) and Domestic Relations (1st ed. 1870; Sth ed. 1895) by a writer 
of perseverance and industry. The editor states that conditions since the war 
have increased the urgent demand for a new book on family law. From this 
point of view the following quotations preserved by the editor from the work 
of 1882* are worth noting: 

"Codes and the experience of nations in this respect show strange incon- 
sistencies: laws at one time degrading to woman, and yet marital happiness; laws 
at another elevating her independence to the utmost, and yet marital infelicities, 
lust, and bestiality." 

"These first inroads (on the old common law) are easily made; for what 
she demands is theoretically just. But just at this point the peril of female in- 
fluence is developed. Woman rarely comprehends the violence of man's un- 
bridled appetite, or perceives clearly that, after all, in the moral purity and sweet- 
ness of her own sex, such as excites man's devotion and makes home attractive, 
is the fundamental safeguard of life and her own most powerful lever in society, 
besides the surest means of keeping men themselves continent. She forgets, too, 
that, to protect that purity and maintain her moral elevation, a certain _ seclusion 
is needful; which seclusion is highly favorable to those domestic duties which 
nature assigns her as her c)wn. More is granted woman. The bond of marriage 
being loosened, posterity degenerates, society goes headlong, and the flood-gates 
of licentiousness once fully opened, the hand must be strong that can close them 
again." 

1 Schouler, Husband and Wife §§ 4, 8. 
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The contents of the two original books have been maintained intact and 
much new matter and many cases added; but the line of division between the 
■work of the author and that of the editor is not indicated. 

Volume I is the largest of the three and most important. It deals with the 
rights and duties of husband and wife, with those of parent and child, and of 
guardian and ward, and with infancy. The actual state of the law is fully ex- 
pounded. We have noticed the omission of few important legal principles. The 
chapter on the husband's liability for necessaries supplied the wife is unusually 
■complete. The true nature of his obligation is this: he owes a duty to his wife 
imposed by the law of domestic relations to supply her with necessaries. This 
duty, on principle, she should be able to enforce against him by direct pro- 
ceedings. If he neglect his obligation the tradesman who on the husband's credit 
furnishes the wife with the means of support, acts not as an officious intermeddler 
but as one who performs a duty in which the public has an interest He should 
recover from the husband the reasonable value of the goods on quasi-contractual 
principles. 3 But unfortunately the common law conception of the relation did 
not of course allow a wife to sue her husband; and the English courts adopted 
the fiction that the wife was for the purposes of her support the husband's agent 
t>y necessity. Even when it is said that this agency is irrevocable or "conclusively 
presumed," the situation still remains clouded. For if there is an agency, the 
principal is liable for the price of the goods as stipulated in the contract made 
for him by the agent, while the husband need only pay a reasonable price for 
the articles ordered by his wife, and then, too, only when she actually receives 
them. Quasi-contract is also the ground for liability, apart from actual agency, 
of the parent to the tradesman who supplies the minor child with necessaries on 
the father's credit. Mr. Blakemore perceives this clearly (§ 787)*; though Mr. 
Schouler did not, in spite of Keener's textbook on Quasi-Contracts published 
two years before his fifth edition. But Mr. Blakemore in dealing with the hus- 
band's liability uses the terms of agency so frequently, following the language of 
the English and of many American cases, that we do not think that he has pre- 
sented the rationale of this marital duty as accurately as a broader generalization 
would have led him to do. He also refers, again relying on the words of a 
number of courts, to the infant's contract for necessaries as binding upon the 
infant (§1017). But such a contract, if executory on both sides, may be avoided 
by the minor.* And the minor, when liable, need pay only the reasonable value 
of the goods he has received. Furthermore, if he desires, he may affirm the 
contract, should he have made a shrewd bargain, and be liable only for the con- 
tract prices. These results show that an infant's express contract for neces- 
saries is voidable by him like any, other of his engagements ; but if he does avoid 
it, a quasi-contractual obligation is imposed upon him to the extent of the value 
of what the adult has given him. 6 

We commend the discussion of the wife's earnings (§§336-343, 672-678). 
This recognizes (§ 341) that the husband may "waive" his right to them. This, 
of course, can only be true in a jurisdiction which has to some extent given effect 
by statutes to the legal independence of the wife. The inability of the spouses 
to enter into a consensual transaction must have been abolished, before the prob- 
lem can even be reached. We believe that the courts allowing such a "waiver" are 
in effect recognizing a doctrine of emancipation similar to that which exists at 
common law in the case of a parent's gift to Ms minor child of the child's earning 
power. 

'Woodward, Quosi-Contracts (1913) § 203. " 

*(6th ed. 1921) §787; (Sth ed. 1895) §241. 

4 Gregory v. Lee (1894) 64 Conn. 407, 30 Atl. 53. 

"Professor C. T. Terry, (1921) 34 Harvard Law Rev. 895. 
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We sympathize with Mr. Blakemore's condemnation (§§ 1031a, 1032) of the 
view of many courts that an infant is not liable, in tort for his fraud connected 
with a contract made by him. But here we fail to find cited three recent English 
decisions. 6 

Volume II deals with Marriage and Divorce. The treatment consists in the 
main of statements of principles and cases and does not extend as much as in 
Volume I to the author's or editor's theoretical discussion of them. An illustra- 
tion of this is the omission of any discussion of the interesting problem of the effect 
on common law marriage of the removal unknown to the parties of an impediment. 1 

Volume III consists of a compilation of the divorce statutes in all the United 
States jurisdictions. 

Throughout, though the citation of decisions is in the main full, there are few 
references to the great number of law review notes and articles on the subject. 

The index is adequate. But we deplore that the fruits of Mr. Blakemore's 
great industry in the collection of decisions are to some extent lost to the pro- 
fession by the publishers' failing to furnish a table of cases. 

Joseph Warren 

Harvard Law School 



Outlines of Historical Jurisprudence. By Sir Paul Vinogradoff. New 
York: Oxford University Press. 1920. pp. xii, 428. 

In this country, where the insistent demands made upon practicing attorneys 
leave all too little time for general study, the appearance of the first volume of 
a projected magnum opus upon the subject of historical jurisprudence, although 
from the pen of so distinguished an authority as Professor Vinogradoff of Oxford, 
is apt to command too little attention. The apologetic exordium in which Sir 
Paul finds it necessary to defend the value and importance of the subject to judge, 
barrister and student "of affairs, alike, bears testimony to the woeful indifference 
of Englishmen and Americans to a study which our continental colleagues for 
many years have diligently pursued as part of the required curriculum. It is to 
be hoped that in a period of critical social and economic readjustment, such as 
today, that lawyers will henceforth turn to the study of jurisprudence for sug- 
gestion and guidance in the inspiring task of enacting laws which will effectually 
answer social and economic necessities. 

Professor Vinogradoff 's .contribution is, therefore, peculiarly timely and valu- 
able to the profession. The work makes no claim to be exhaustive, but aims 
merely to account for the development of present day legal institutions with 
typical illustrations drawn from various societies in different ages. The author 
has sifted an enormous amount of matter and has brought to bear upon his 
subject an erudition which the reviewer's plummet can scarcely hope to fathom. 
An admirable clarity of style coupled with a critical restraint and freedom from 
prepossessions combine to give the reader a splendid and fair presentation. The 
very virtue of the work, the absence of prepossession and bias, inevitably sub- 
tracts to a certain extent from its apparent vigor and vitality, but this is the 
necessary concomitant of moderation and reasonableness. 

The work commences with an introduction in which the relationship of 
law to logic, psychology and the cognate political and social science is discussed. 

Professor Vinogradoff points to the manifest danger of exaggerating the 
role of mechanical logic in law. He illustrates this danger by pointing to the 

*Cowem v. Nield [1912] 2 K. B. 419; Stocks v. Wilson [1913] 2 K. B. 23S; 
Leslie v. Sheill [1914] 3 K. B. 607. 

'In re Fitzgibbon's Estate (1910) 162 Mich. 416, 127 N. W. 313. 



